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HA MIIBUIICHHS PiBHA MOiH(POPMOBAHOCTI IICHTPIB NPUHHSTTS MOJNITHIYHUX PillleHb, OKPECICHHS UITKIIIAX «IIPABHIT
rpw» MK Jep)KaBaMH, IPOrHO30BAHINIIM IMOBEMIHI[ IONITHYHHX aKTOPIB, 3MEHIINCHHS pPIBHSA KOH(IIKTHOCTI
B MDKJEP)KaBHUX BiTHOCHHAX.
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CraTTa NnpuceBAYeHa AOCNIAXKEHHIO KOHLEeNLji NpaBOBOi AepXaBW Y KOHTEKCTI Cy4aCHUX BUK/IMKIB, 30Kpema
noBHOMacLTabHoI arpecii pociicbKoi deaepauii npoTn YKpaiHu. Y focCniaKeHHi pO3KPUTO CYTHICTb
NpaBoOBOI AepKaBW, ii 03HAKK, iICTOPUYHMNI PO3BUTOK NOHATTA Ta MOrO CyvacHi iHTepnpeTau,ii.
BrnKopUCTOBYOYM METOAM NOPIBHANBHOTO aHai3y, CUCTEMHOTIO Niaxo4y Ta NPaBOBOi FepPMEHEBTUKM,
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Yy poboTi 06rpyHTOBAHO, LLLO BOEHHI il MOXKYTb BN/IMBATWU Ha CTaH NPaBOBOI AepKaBK, CNPUYMNHAIOYN
obmesKeHHA npas i cB0604 rpoMaAH Ta NOCUNEHHA AEePXKaBHUX IHCTUTYLIN. 3a3HAYeHO PU3MKK BiACTYyNy
Bif, 4eMOKpPaTUYHMX CTaHAAPTIB Y KPM30BUX YMOBaX i BaXK/IMBICTb 36epeskeHHA OCHOB NPaBoBOI AeprKaBMU.
Okpemy yBary NpuaifieHo BUKIMKaM, AKi cToATb Nnepes YKpaiHoto y 3abe3nedyeHHi 6anaHcy MixK BUMOramu
6e3neKkn Ta AOTPMMAHHAM NPaB NOAMHM B YMOBAX BOEHHOIO CTaHy. HaronowyeTbea, Wo TMMYacoBi
obmexkeHHA okpemmnx cBo604 NOBUHHI ByTN NPONOPLINHUMM, 3aKOHHUMM Ta CIPAMOBAHMMM HA 3aXUCT
HauioHanbHMX iHTepecis 6e3 Biaxoay Big, GyHAAMEHTaNbHMX NPUHLMNIB AeMOKpaTii. PO3rNAHYTO TaKoX
POJIb FPOMAZAHCBLKOTO CYCNi/IbCTBa Yy 36eperKeHHi KOHTPO/IIO 3a AiAMM BNagM Ta, 30Kpema, y 3abesneyeHHi
NPO30POCTi yXBafieHHA PillieHb Ta CNPUSAHHI coLiaNbHii 3rypToBaHOCTI. 3p061eH0 BUCHOBOK Npo
HeobXiAHICTb CTBOPEHHS NPaBOBUX MeXaHi3MiB A/1A BifAHOB/IEHHA CTaHy NPABOBOI AeprKaBM y nepiog, i
MOBOEHHOTO BiAHOB/IEHHSA, LLO, Y CBOIO YEPry, YHEMOXKIUBUTb Y3ypnaw,ito Bnaam Ta 3abesneunTtb WBMAKe
NOBEPHEHHA A0 AEMOKPATUHYHUX MPUHLMUMIB YNPaBAiHHA. Y AaHOMY BUNAAKy, ebeKTUBHA NpaBoBa
cMCTEeMa M€ CTaTu KNHYoBUM GaKTOPOM Y NOAONAHHI HAaCNiAKIB BiliHU, 306epeKeHHi AeMOKPaTUYHUX
LiHHOCTeW Ta 3abe3neyeHHi CTabinbHOro PoO3BUTKY AeprKaBn Y ManbyTHboMy. MifKpeceHo 3HaUYeHHS
nepexigHoro npaBocyaan, peabinitauii *kepTB BOEHHUX 3/104MHIB Ta aanTaLii 3aKOHOAABCTBA 40 HOBUX
YMOB. HaronoweHo, Wwo iHTerpauia MixkHapoAHOro A0CBiAy Ta cniBnpauA 3 MiXKHapOAHMMM OpraHisauiamm
€ OAHWUM i3 KNOYOBUX aCNeKTiB ANA GOPMYyBaHHA NPAaBOBUX OCHOB /1A MOBOEHHOTO BiAHOB/IEHHS.
OTpvMmaHi pe3ynbTaTv [03BOAIOTL MbLLIE 3pO3YMITU CydacHi BUKMKK, NOB’A3aHI 3 NiATPUMKOIO
OEMOKPaTUYHUX MPUHLUMNIB Y Nepioan Kpus, a Takox GopmyBaHHAM NPABOBMX OCHOB A1 MOBOEHHOIO
BiZAHOB/IEHHA YKpPaiHW AIK NPaBOBOI i A&€MOKPATUYHOI AeprKaBu.

KnouoBi cnoBa: npaBoBa AeprkaBa, peanisauia AeprkaBHOI BAaan, 36poinHUIA KOHGIKT, NPaBOBUIA perKum
BOEHHOrO CTaHy, NOBOEHHE BiAHOBMEHHSA YKpaiHU.

Chaltseva O. M., Yurkovskyi V. S. Functionality of the rule of law in the context of martial law

The article is devoted to the study of the concept of the rule of law in the context of modern challenges,
particularly the full-scale aggression of the Russian Federation against Ukraine. The study explores

the essence of the rule of law, its characteristics, historical development, and contemporary
interpretations. Using methods of comparative analysis, a systematic approach, and legal hermeneutics,
the work substantiates that military actions can affect the state of the rule of law, leading to restrictions
on citizens’ rights and freedoms and strengthening state institutions. The risks of departing from
democratic standards during crises are highlighted, emphasizing the importance of preserving the
foundations of the rule of law. Special attention is given to the challenges Ukraine faces in balancing
security requirements with respect for human rights under martial law. It is emphasized that temporary
restrictions on certain freedoms must be proportionate, lawful, and aimed at protecting national interests
without deviating from fundamental democratic principles. The role of civil society in maintaining
oversight over government actions is also examined, particularly in ensuring decision-making transparency
and fostering social cohesion. The article concludes with the necessity of creating legal mechanisms for
restoring the rule of law during the post-war recovery period, which, in turn, will prevent power
usurpation and ensure a swift return to democratic governance principles. In this context, an effective
legal system should become a key factor in overcoming the consequences of war, preserving democratic
values, and ensuring the state’s stable development in the future. The importance of transitional justice,
rehabilitation of war crime victims, and adaptation of legislation to new conditions is underscored.
Additionally, it is highlighted that integrating international experience and cooperating with international
organizations are key aspects of forming the legal foundations for post-war recovery. The findings provide
a deeper understanding of the current challenges related to upholding democratic principles during crises
and developing the legal framework for Ukraine’s post-war recovery as a rule-of-law and democratic state.
Keywords: : rule-of-law state, exercise of state power, armed conflict, legal regime of martial law,
post-war reconstruction of Ukrain.

IMocranoBka mnpodieMu. AKTyalbHICTH TEMH JOCHI/DKEHHs OOYMOBJIEHA THM, IO KOHIEMIsl MpPaBOBOI
JICp)KaBU € OJHHM 3 HAMBaXIMBIIIMX HaJA0aHb IOJITOJIOTIYHOT Ta NPAaBHUYOI HAYKH, sIKa BH3HAYa€ B3aEMOIIO
JIep)KaBU Ta I'POMAJISTHCHKOTO CYCHIIBCTBA, OCOOJNMBOCTI peanizaiii IepKaBHOI BaaW Ta 3AIMCHEHHs NMpPaBOCYIS,
BU3HAHHS JIIOJMHH HE 00 €KTOM YIPaBJIiHHSA, a Cy0 €KTOM, SIKMH € pIBHUM JIepXKaBi Ta MOXKE BUMaraTu BiJl Jep>KaBU
BHUKOHAHHS HEIO CBOiX 000B’s13kiB. MOXKHA cKa3aTH, 1110 IPABOBA JIepKaBa € MEBHOIO i/1cali30BaHOI0 KOHCTPYKIIIEO, a
TOMY JepkaB, SIKi O IIOBHICTIO BIiJIOBiNAJIM XapaKTEPUCTHIIl IPABOBHMX, Ha Cy4acHId KapTi CBITy He iCHYE.
31e011p1I0T0 MOBa 1€ Jinile Ipo OLIBITY YM MEHIIY BiJIHOCHY BiZIIOBIIHICTH NEBHOI E€pXKaBU KPHUTEPISM IPaBOBOI.
SIxmo roBoputH 1po YKpaiHy, TO BOHA i JJO IOBHOMACIITAOHMX BOEHHHX il HaBPSJ YU BiJHOCHIACH JIO IIPABOBUX
nepxas. [ToBHOMacIITabHa X arpecist pocificbkol eaeparii mpoTH HAIIOT IepKaBH IIie OiTbIIe 3arocTpuia MpooIeMu
Ta KPHU30Bi ABUINA Y JOCHTIHKyBaHii cepi, 3MiHIIA YABICHHS PO HASBHICT i QYHKIIIOHYBAaHHS IHCTUTYIIiH IPaBOBOT
JepxaBu B YKpaiHi, a TOMy oOpaHa TemMa oTpeOye po3Tisiny Ta BCEOITHOTO aHAi3y.
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Metoro crarti € Bu3HauyeHHs crenn@ikd (QyHKUIOHAIPHUX 3MiH IIPABOBOI JEPXAaBU SIK I1HCTHTYIIHHOT
CKJI3JIOBOI ITOJIITHYHOT CUCTEMH YKpalHU B yMOBaxX BOEHHOI'O CTaHy.

AHaJi3 ocTaHHIX J0cHixKeHb Ta MyOuikauii, npucBsiueHUX MpoOIeMaTHlli KOHCTUTYLIIHUX TIpaB i cBoOO.
JIIOIMHA Ta TPOMaJsSHUHA B yMOBAaX BOEHHOTO CTaHy, CBIYWTH MPO 3HAYHY YBary BITYM3HSHHMX YYEHHX JO IIOTO
NUTaHHA. Baromuil BHECOK y ()OpMYBaHHS TEOPETHKO-METOJNOJOIIYHMUX 3acall IbOT0 HampsMy 3OIHCHHIM Taki
HaykoBIi, sk 5. B. [lerpynenko, B. B. Kupuuenko, B. B. Kosans, B. B. ITomosuu, H. 5. Kosans, .M. TIpomus,
H. T'. Bimouepkiscrka, JI. B. IliBnenko, H. B. I'pura Ta inmi.

30kpemMa, y poOOTax IMX ABTOPIB BHCBITNIIOIOTHCS SK 3arajbHi ACIeKTH 3aXWUCTy KOHCTHTYLIHHHX IIpaB
TPOMAaIsSH Y KPH30BUX CHTyaIlisiX, TaKk 1 cmenugivdai MmpoOleMu, M0 BUHHUKAIOTH Y 3B’S3KY 13 BIPOBAKCHHIM
BOEHHOTO CTaHy. YBara 30cepe/PkeHa Ha OOME)KEHHI MEeBHHMX IpaB 1 CBOOOA BiANOBITHO 0 HAIIOHATHHOTO
3aKOHOJIaBCTBA Ta MIKHAPOJHUX CTAaHAAPTIB, a TAKOX HAa MEXaHI3MaxX IXHBOTO 3aXWCTy Ta BiIHOBICHHA ITiCIA
3aKiHYEHHS BOCHHUX .

Oco0nMBO aKTyaIbHUMHU € JOCIHIDKEHHS, SKi aHANI3yIOTh NMPABOBI MEXaHI3MH, IO 3a0e3MedyoTh OallaHC
MiXK 3a0e3lCYCHHSIM HAIlOHANIBHOI Oe3MeKW Ta 3aXWCTOM IIpaB JIIOJWHH, a TaKOXX IHTAaHHSA aJgamnTamii
HAaIllOHAJIFHOTO 3aKOHOJAaBCTBa 10 YMOB BOECHHOTO CTaHy. 3HAYHUN aKIEHT POOUTHCS Ha MUTAHHAX BIOCKOHAJICHHS
3aKOHOJaBuO0] 0a3u, epEeKTUBHOCTI MPaBO3axXMCHUX IHCTHUTYIIH, POJIi TPOMAASHCHKOTO CYCIiIbCTBA Y (hOpMyBaHHI
JEeMOKpPAaTUYHUX I1HCTUTYTIB, a TaKOXX Ha BUKJIMKaX, IOB’S3aHUX 13 peaOUIiTalie€l0 >KepTB KOHQUIIKTY Ta
peiHTerparieo nocTpax1ainux PerioHiB.

OTKe, aKTyaJbHICTh 00paHOi TeMaTHKH OOyMOBJIEHA He JIIIe ii HayKOBOIO IIIHHICTIO, ane i HeoOXiHICTIO
MIPAaKTUYHOTO BHPIIMICHHS MpOOJIeM, sSIKi ITOCTAIOTh Mepes YKPaiHChbKUM CYCIIJIBCTBOM B yMOBAaX BOEHHOTO CTaHy Ta
TIOBOEHHOTO BiJHOBJIEHHS Jep)KaBU. BilmoBimHO, DOCHIKEHHS CIIPAMOBaHE Ha PO3IIMPEHHS Ta JONOBHEHHS BXKE
ICHYIOUMX HaIpaIlOBaHb, 3-TIOMIXK IHIIOTO, 1 B YaCTHHI PO3POOKH MPAaKTUYHUX PEKOMEHIAIiN ams 3abe3rnedeHHs
JOTPUMAaHHS MPaB 1 CBOOOA TPOMaJIH y Ha3BUYAHAX yMOBaX.

Buknan ocHoBHOro marepiajgy. OCKUTBKH MOCTiDKEHHS NPUCBSYEHO OMIHIN (YHKIIOHYBAaHHS y MeXax
VYkpaiHu mpaBoBOi JepKaBH, TO JIOT1YHO HOro po3mouard 3 BU3HAUSHHsS il MOHATTSA Ta O3HaK. TepMiH «mpaBoBa
nepxkaBa» csrae XIX cromitrs, a fioro aBropoM HazuBaeThesi Pynonsd Gon Moms. [Ipote, inei npaBoBoi nepikaBu
BUHUKJIM Ha0arato pasinie (HampHKIaa, OKpeMi HayKOBII BOAa4aloTh iX 3apoJDKEHHs Ile 3a 4aciB aHTHYHOCTI) [1],
X04Ya BOHH, 3BHYAiHO, OyJIH 11e )parMeHTapHi Ta HECHCTEMaTH30BaHi.

SIKImo K 3BEepHYTHCS /0 Haj0aHb Cy4acHOI HayKH, TO NPaBOBa Jiep)KaBa MOXE PO3YMITHCS sK Taka (opma
OpraHizanii Ta MiSUTBHOCTI JIEpXKABHOI BIIAJH, sKa 0a3yeThCs Ha B3a€MOBITHOCHHAX 3 IHAMBIIOM 1 iX 00’€THaHHAMU
Ha OCHOBI HOpM TipaBa [1].

3a cioBaMu yKpaiHchKoro nociaigauka B. BpunieBa, npaBoBa neprkaBa — 1€ TEOPETHYHA 1 TPAKTUYHA MOJIETb
YIpPaBIiHHSA CYCIHIJIBCTBOM, Yy SKOMY peajli3alis BJIaJHAX ITOBHOBa)XEHb OpPraHiB JEpXaBH Ta IOCAJOBHX OCi0
0a3yeThcs Ha IEMOKPATHYHHUX TPHHINIAX, IO 3a0e3MeYyI0Th MPIOPUTET MpaB 1 3aKOHHUX IHTEPECiB 0COOMCTOCTI,
pEeTIIaMEHTYEThCS YITKOIO 3aBEPIICHOI0 CHCTEMOIO 3aKOHOJABCTBA 13 BTUICHHSM Y IPaBO3aCTOCOBHIHM isSUTBHOCTI
MIPUHIIMIY BEPXOBEHCTBA NpaBa Ta 3IIMCHIOETHCS HA OCHOBI CAMOCTIHHOCTI 1 HE3aJeXKHOCTI 3aKOHOAABYOI Ta
BUKOHaBUOi (yrnpaBiiHChKOT), cyqoBoi (QYHKIIH aepxkaBu, MoOyJOBaHMX i3 3aCTOCYBaHHSIM MEXaHI3MIB B3aEMHHX
ctpuMyBanb 1 nportuBar [2, 3]. Tak, ykpainceki Bueni JI. Kacuniok Ta E. MenbHUK CTBEpAXKYIOTh, IO MPaBOBa
Jiep)KaBa € HiYMM IHIIUM, SK (OpMOIO opraHizauii i TisUIHOCTI JIep>KaBHOI BJIaJH, sIKid BJIACTHBI JEeMOKpATHYHUIL
PEKUM KOHCTHUTYLIHHOTO TNpaBiHHS W 3aKOHHOCTI, BEPXOBEHCTBO IpaBa, MO JEp>KaBHOI BIaJu Ta B3aEMHHU
KOHTpPOJIb BJIQJHUX T1JIOK, B3a€EMHA BiJIOBIAIBHICTh JIepKaBU i 0cOOW, BU3HAHHS, rapaHTyBaHHs Ta 3a0e3MeYeHHS
OCHOBHUX TIpaB JIIOJIMHH Ta rpoMaasHuna [4]. OcTanHi jBa BU3HAYCHHS B PI3HUX (HYOPMYIIIOBAHHSAX aKIEHTYIOTh yBary
Ha KOMITJIEKCI O3HAK IPAaBOBOI JIEPXKABU Y Cy4aCHOMY iX PO3yMiHHI.

[IpoBenennii aHasi3 qa€ MOXKIMBICTh KOHCTAaTYBaTH, 110 O3HAKH IIPABOBOI JIEPXKaBU MOJIOHO (OPMYIIOIOTHCS
Maibke yciMa IOCIiTHUKaMu, a came: 1) BepXOBEHCTBO MpaBa Ta 3aKOHY Y BCiX cepax CyCHIBHOTO JKUTTS; 2) TpaBa
JMIOIMHA Ta TPOMAIsHWHA BU3HAIOTHCS HAWBHIIOIO COMIAThHOIO I[IHHICTIO; 3) MPUHIHMI PO3MONUTY BIax Ta Ai€Ba
CHUCTeMa CTPpUMYBaHb 1 mportuBar, 4) B3a€MHa BiONOBITANBHICTD IJIOAMHA 1 JEp)KaBH, KOPECHOHICHIIS IIpaB
Ta 000B’s13KiB [2-5].

Ha migcraBi BUKIIaeHOTO MOKHA 3pOOUTH BUCHOBOK, IIO TPaBOBa JIep)KaBa — Lie He JIMIIIE JiepKaBa sIK Taka, a
NeBHA CHUCTEMa JIEMOKPAaTHYHHUX B3a€MOBIHOCHH MIDK JEp)KaBOK Ta CYCHIIBCTBOM, IO OyAyeThCs Ha 3acanax
CYCIUIBHOTO JIOTOBOPY, TOOTO pe3yJibTaTy MEBHOTO MONITHYHOrO KoHceHcycy. [Ipu 1pomy, mig 4ac BifiCbKOBHX I
LIei JTOroBip NEBHHM YHHOM IeperisjgacTbes (Haldactime 3 Ooky zaepkaBu). ToX, HaJ3BUYAHO BaXKIIUBHM €
30epeKeHHs IEMOKPAaTHYHHUX CTaHAAPTIB Ta CTaHy MPaBOBOI JIepKaBU caMe il 4aC BOEHHHX MiH.

VY Takuwii mepiod BIKTHMIi3allisl IHMBUTBHUX OCI0 3HAYHO MiIBHUINYETHCS, MPUUYOMY II€ BiIOYBA€THCS 3 ABOX
MIPUYMH: BHACIJIOK HEJOTPUMAaHHS TpaBWil Ta TPHHIWIIB BEJCHHS BIWHM JAPYrol CTOPOHOIO KOHQIIKTY,
HE B OCTaHHIO Yepry BHACJIJOK TOTO, IO 3aKOHM BiffHW HOCATH MIHIMQJbHUH Ta CylepewIMBHH Xapakrtep [6, 7],
a TaKOX BHACIIZIOK BiJICTYIy caMoi KpaiHH! BiJl AEMOKPAaTHYHUX CTAHIAPTIB Ta MPUHIIMIIIB IPABOBOI AP KaBU.

Bouesunps, xomm 30poitHi Cmim YKpaiHH, BHUKOHYIOUH CBifi KOHCTUTYIIHHHHA OOOB'S30K, OOpDOHATH BiX
POCIICEKHX OKYIAHTIB TEPUTOpialbHY IUTCHICThP 1 HEOOTOPKAHHICTE YKpaiHM Ta i1 CyBEpeHiTeT, iHCTUTYIIi
JEeMOKPATUYHOI, MPaBOBOi JIEPKAaBM TEX MAaIOTh BHABHTH CBOIO «BOHOBHHYICTHY», 3aXHWINAIOYM JAEp)KaBy, Il
JEeMOKPATUIHUN KOHCTUTYLIHHHUN af, Oe3rneKy, mpaBa Ta cBOOOAM ii rpoMalsH HaJEKHUMH IIPABOBUMH 3ac00aMU.
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Jnst uporo HeoOXiZHO, MO0 nepkaBHI iHCTUTYLIT QyHKLIIOHYBadM e()EKTHBHO Ta 3riIHO 13 3aKOHOM, & T'POMAJISTHH,
y CBOIO 4epry, OyJid roToBi JOTPUMYBATHUCS BHMOI YHHHOTO 3aKOHOJABCTBA Ta BUKOHYBATH CBOI KOHCTUTYIIHHI
000B’s13ku. [lpym 1HBbOMY, KOMIUIEKC LIJIECHPSMOBAHMX i Ta MEXaHi3MiB, IO BUKOPHCTOBYIOThCS IEPKaBolo,
32 MOXKJIMBOCTI TIOBMHHI OyTH 3aKOHHHUMH 1 JEMOKPAaTHYHMMH 3 YCIX TOYOK 30py, TOOTO Y3roKyBaTHCS
i3 hyHIaMEHTAIbHUMH AEMOKPATUYHIMH TIPUHIUIIAMH.

Hapasi, Mu MokeMO OauWTH TIE€BHI 3MiHHM, SKAM IJJIA€EThCSI CamMa CYTHICTb Ta 3MICT IOHSTTS HPaBOBOL
JIep>KaBH 1] BIUIMBOM 30BHILIHIX ()aKTOPIB, Ta sIKi CIIPSIMOBaHI Ha JOCATHEHHsI PO3YMHOTO OallaHCy MiX iHTepecaMu
okpeMux oci0 (iX 00’€IHAHB), CYCHIIBCTBA Ta NEpXKaBH B IUIOMY. Tak, OOMEXEHHsS TpaB Ta CBOOOJ TpOMaIsSH
B yMOBaX 30pOHHOTO KOHQIIIKTY MOXxe OyTH IIeCHpSIMOBAaHMM i MAacCOBHM, OJHAK OYCBHIHUM € Te, IO B TAKHX
YMOBax IIACTaBH JUIi WOTO «BUNPABJAHHSI» € IHIIMMH HDK y MUpHHHA d4ac. [InTaHHS OLIHKM IMX OOMEXEHb
00yMOBIIOIOTBCS, 30KpeMa, THUM, IO Yy BIHCBKOBHH dYac OpPraHM NEepKaBHOI BIaaW 3 METOIO 3IiHCHEHHS OOOpPOHHU
JepKaBu MOXXYThb HaJaBaTH IEpeBary apryMeHTaM, sKi 0OyMOBIIOIOTH ITOCHJICHHS ii 00OpPOHO3IATHOCTI (MOTpeOH
000pOHN), a HE THM, SKi HaIllJICH] Ha 1HAUBiAyallbHi IIpaBa TPOMaIsH.

Tak, y BiifichkOBHH wYac JepaBa Mae NpaBO Ha OOMEXEHHs IEBHUX IpaB Ta CBOOOJ TpOMaisH, SKi €
HEOOXITHUMU [T 3a0e3MeUYeHHs HAI[lOHAIBLHOI OE3MEeKU Ta 3aXUCTy TePUTOPIaabHOI IimicHocTi. Hampukianm, moxe
OyTH 00MekeHO CBOOOJy CIIOBa, MPaBO Ha 300pHW Ta JIEMOHCTpAIlii, paBo Ha MPHUBATHICTH Ta IHIII MpaBa rPOMaISH.
VY takux ymoBax Moxe OyTH OOMeXeHO i cBoOOMy IpecH, NMpaBO Ha OpPraHi3allilo MOJITUYHHX MapTid Ta iHIINX
IPOMaJICBKUX OpraHizalliif, a TakoX MOXYTb OyTH OOMEXeHi IpaBa Ha BUJIbHI Ta CHpaBeUIMBI BHOOpPH, IO MOXE
CTBOPUTH TIEPELIKOAN JUIA y4acTi IpOoMajsiH y mporecax NpuidHATTS pimensb [8]. [loHax Te, y BoeHHUMI 4ac Moxke
30UIBITYBATUCS PONb BICHKOBUX Ta TMONITHYHUX €JIT, IO, Y CBOIO UYepry, MOXKe MpPH3BECTH IO 30LIBIICHHS
ABTOPUTApPHUX TEHJACHII Ta 3MCHIICHHS BIUIMBY TPOMAJCHKOCTI Ha MPUHHATTS pilleHb. SIK Hacmigok, Bei IIi
oOMe)keHHs 0e3rmocepeJHh0 MAlOTh HEeTaTHBHI HACIIAKH I TPOMAJSH Ta BIUTUBAIOTH HA PO3BUTOK AEMOKpATIl.

VY minomy, BiifHa Ta OCOONMBHUII MPaBOBUN pPEXHUM BIHCHKOBOTO CTaHY € EKCTPEMAFHOIO CHUTYAIli€lo, KON
JepKaBa Mae IMpaBO Ha OOMEXEHHS [esIKNX IpaB Ta CBOOOA TpoMaasH 3 METOI0 3abe3ledeHHS CBOEl
obopoHo3matHocTi. OHAK, epKaBa TaKOXK Mae 3a0€3MeYnTH, 00 Il 0OMEKCHHS OyJIM 3aKOHHUMH, HEOOXITHUMH Ta
NPOMOPIIHHIMHU /IO PH3HKY, SKHH CTaBUTBCS TEepe] CaMOl0 JEpiKaBOK, a TaKoXK 1100 BOHHM HE MOPYLIyBalld
(yHIaMEHTAIBHUX TPHHIMIIIB JIEMOKpaTii Ta MpaBoBOi AepkaBd. JlJst MiHiMi3amii pU3MKY 3JI0BKUBAaHb BaXKIMBO
YiTKO perJIaMEeHTYBaTH IIpaBOBI MeXi HaJ3BHYAHMX 3aXo[iB 1 3abe3ledyBaTH He3aJeKHHH KOHTPOJIb 3a iX
BHUKOHAHHSIM.

VY mepionu HaA3BHYAWHUX CHUTYAIl TPOMaJsTHH YacTO MOTOJUKYIOTHCS Ha THMYacOBI OOMEXEHHs CBOIX IIpaB
B 0OMiH Ha Oe3reky Ta 3axuct. IIpore, TpuBane nepeOyBaHHS y cTaHi BIHHM MOKE BHKJIMKATH COLaJbHY HaNpyry,
0COOJIMBO SIKIIO JIep KaBHI IHCTUTYIIT He 374aTHI e()eKTHBHO BUPIIIyBaTH HATalbHI IIOTPEOH CyCHiIbCTBA. 30€peKeHHS
COIiaJIbHOI 3rypTOBAHOCTI Ta JOBIpW IO JIep)KaBW BUMarae Ipo30pOCTi, BIANOBINAIbHOCTI BIAagH Ta JOTPUMAHHS
OOIITHOK MIOAO BiHOBIICHHS JEMOKPATUYHHUX CTAHIAPTIB MICIS 3aBEPIICHHS O0HOBUX Iiif.

JochikeHHs TIpaBOBOi JepKaBH B yMOBaX BIMHM Ta ii ITOBOEHHOTO BiIHOBIICHHS Iependadac BUBUCHHS
MO TUKO-TIPaBOBOI CHCTEMH, SIKa Ji€ B TAKUX YMOBaX, 3'ICyBaHHS TOTO, SIK BOHA BIUIMBA€ Ha XKUTTSA T'POMAJSIH, IXHI
npaBa ta ceoboau. [Ipeamer AOCHiKEHHSI MOXKHA PO3IIISIATH SIK CUCTEMY, IO CKJIQJIAETHCS 3 PI3HUX CTPYKTYPHHX
€JIEMEHTIB, SIKI B3a€MOJIIIOTh MK COOOI0, YTBOPIOIOUH €IMHY CYKYIHICTh. Y IIbOMY KOHTEKCTI Ba)KJIMBO BUAUIHTH
GyHKIIT micKcTeM MOJMITHYHOT CHCTEMHU Ta BH3HAYMTH 11 AMCQYHKIIT, SKi MOTPeOYIOTh BHUpIIICHHS ISl MOOYA0BH
cTablIbHOT Ta e()EeKTHBHOI A€pXKaBH B YMOBaX BIHHH Ta MOJaJIbIIOTO BiTHOBICHHS.

Cepenl KIFOUOBHX (PYHKIIIN MPABOBOT IEPXKABH SK €JICMEHTA IHCTHTYIIIOHAIBHOI MiJICUCTEMH CIIifl Bi[3HAYUTH
3a0e3neueHHs 0e3NeKH Ta MOPSIKY, 10 AOCATaeThes 3aBIsIKH poOOTI MPaBOOXOPOHHMX OPraHiB, CY/I0BOI CUCTEMH Ta
MEXaHi3MiB pearyBaHHs Ha HOPYIICHHS 3aKOHIB 1 mpaBwil. TakoX BaXXIIMBHM € 3aXHCT IpaB i cBOOO IpoMajsiH yepe3
BITPOBA/DKEHHS 3aKOHIB, [0 TapaHTYIOTh i NMpaBa, Ta iX eQeKTHUBHY pealli3allifo uepe3 CyJOBi Ta aJMiHICTpaTHBHI
MexaHi3MHA. He MeHIm 3Hadymoro € (yHKIiS HOPMAaTHBHOI ITICHCTEMH, SKa dYepe3 IHCTHTYT IPaBOBOI JEp)KaBU
peTyIIIOe  BITHOCHMHM MK CyO’€KTaMH CyCIiJIbCTBa — TPOMAISMHAMH, OpPTaHi3amisIM{, ITIIPAEMCTBAMH, IO
3a0e3MedyeThes 3a IOTIOMOTOI0 BiIIOBITHUX MpaBoBHX HOpM. Hapemri, ¢pyHKIiOHATBHA MiACHCTEMA 32 JOITOMOTOIO
IHCTUTYTY NPaBOBOI JEPKAaBU Ma€ CIPHUATH PO3BUTKY EKOHOMIKM Ta COLaJbHOIO CEKTOPY KpaiHM yepe3 MpaBoBi
MeXaHi3MH, SIKi MATPUMYIOTh (YHKIIIOHYBaHHS PUHKOBOT €KOHOMIKH Ta COI[IaJIbHUX 1HCTUTYIIH.

Pazom i3 TMM, mif yac BiHHM Ta B IIOBOEHHHMH MEpiOj MOJITUYHA CHUCTEMAa MOXE JIEMOHCTPYBAaTH HHU3KY
JUCc(hYHKIIM Takoro iHCTUTYTy sIK IpaBoBa jepxaBa. Cepell OCHOBHHMX IUC(HYHKIIN MPaBOBOI JepKaBU B yMOBax
BilHM BapTO BHOKPEMHUTH HEBHM3HAUEHICTh 3aKOHOJABCTBA, SIKE€ 4YacTO BHABISETbCS HE3JaTHUM €(EeKTHBHO
BPETYJIIOBAaTH CHUTYyallil, 110 BUHUKAIOTh Y KpU30BHH mepiof. Lle cTBOproe mpaBOBi MPOTAIMHHU Ta MOKJIHMBOCTI IS
3710BXHBaHb. Jl01aTKOBO, Cy/JOBA CHCTEMA CTUKAETHCS 31 CKIIATHOIIAMHM aJanTalii 10 HOBUX YMOB 4epe3 pyHHyBaHHS
IHQpacTPyKTypH Ta KaJpoBi BTpATH, 110 3HAYHO yCKJIaJHIO€ 3a0e3neueHHs npasocynist. Ha Tiii ux mpobiem 3pocrae
1 0OME)XEHHS IOCTYIy TPOMaJSH JI0 IPAaBOBOI JOIIOMOTH, 30KpeMa Yy IOCTPaXIAJIMX perioHax, A€ AISUIBHICTh Cy.iB i
aJIBOKaTypH Moke OyTH 3ynumHeHa. Takok mpoOIeMOr0 € BiICYTHICTh Ti€BUX MEXaHi3MiB peiHTerpallii TepUTOpii, ki
repe0yBaH IiJ] OKyIamMi€lo, 0 MPU3BOIUTH 10 HU3EKOTO PiBHS JOBIPH HACEIICHHS 10 JepKaBHUX IHCTUTYIiH. BiitHa
CTBOPIOE YMOBH [UIS 3pOCTaHHS KITBKOCTI MOPYIIEHH MPaB JIFOIUHH, alle ICHYI0Ui MeXaHi3MH iX TOKYMEHTYBaHHS Ta
PO3CIiyBaHHA 9acTO HE 3/1aTHI OMEPATHBHO pearyBaTé Ha Ii BHKJIMKHA. OKpiM TOTO, CIaOKiCTh MICIIEBHX OpraHiB
BIIaJ¥ Ta MPABOOXOPOHHUX CTPYKTYP CTAE 1€ OJHIEI0 3HATHOIO MEPEIIKO0I0 JUIS MiATPUMAaHHS IPaBONOPAIKY.
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Bognouac, icHYOTh 1 NUIAXM TOMONIAaHHSA BKa3zaHuUX AuCyHKOIA. OTHUM 13 OCHOBHHX MEXaHI3MIB €
pedopMyBaHHS 3aKOHOJABCTBA — CTBOPEHHS HOBHX 3aKOHIB a00 BHECEHHS 3MiH 10 YWHHUX, IO JO3BOJISE
aJlaniTyBaTH IIPaBOBY CHUCTEMY [IO0 BUKIHKIB BifHM. BaXIMBUM € TakoX 3MiHa MPAKTHKH 3aCTOCYBAaHHS
3aKOHO/JABCTBA 3 BUKOPUCTAHHAM OinbIl epexkTUBHMX MeTomiB 1 miaxoxiB. IligBuineHHs e(heKTUBHOCTI poboTH
NPaBOOXOPOHHUX OPTaHiB Ta 3aJyuyeHHS T'POMAJCHKOCTI JI0 y4acTi B yXBaJIEHHI pIlIEHb TaKOX CHPUSTHUMYTb
BUPILICHHIO aKTyaJIbHUX MPOOJIeM.

Ha mizncraBi BHKIaIEHOTO BHIE KOHCTATOBAHO, IO MiJI Yac BOEHHUX [ill BiZOYBa€eThcsi OOMEXKEHHS MpaB i
cBO0O/I JIIOMMHM 1 TPOMAJSIHUHA, a OTXKE, BiIOYBAETHCS 1 KOPUTYBaHHS CTaHIApTiB MPAaBOBOI JEPKaBH, LIO ILIKOM
BIJINIOBI/Ta€ BUCHOBKAM MIXHAPOJIHUX 1HCTUTYIiH. [ToCHICHHS Jep:KaBHUX IHCTHUTYIIN € MPUPOTHIM Y TaKi MepiojH,
0 3yMOBJIEHO AaKTHBHOIO CTajielo peanmizamii oOopoHHoi ¢yHkuii amepxkasu. I[Ipote, sk yxke 3a3Hauanocs,
Ha/I3BUYaifHO Ba)XXJIMBHM € Te, 00 AeprkaBa He mocsraia Ha (yHIaMEeHTAIbHI IpaBa JIIOJWHU Ta He BiAXoamia B OiK
ABTOPUTAPHU3MY.

Takok BB@KAEThCS, IO IIOBHOLIHHO BITHOBUTH CTaH TIIPaBOBOI JepKaBM B ITOBOEHHIM YKpaiHi
HE TIPE/ICTaBIIETHCS MOXKIIMBHIM, OCKUTBKA Ma€ Miclie MeBHA iHEePIiHHICTh MOMITHYHAX Ta IIPABOBUX IPOIECIiB. AJe
B)K€ HAa Cy4acCHOMY eTami y 3aKOHOIABCTBI MarOTh OyTH 3akKjaJeHi MeXaHI3MH Ul BIJHOBJICHHS CTaHy IIPaBOBOI
Jep)KaBU Y TIOBOEHHUM MEpioJl, IO BHKIIOYUTH y MailOyTHbOMY Y3ypHamito Biagd Ta IOCTYIIOBE KOPHUIYBaHHS
MOBHOB&)XEHbB JICPYKAaBHUX OPTaHiB Ta MOCAJOBHX OCI0 IO JOBOEHHHUX MMOKA3HHUKIB.

[ToBoeHHHMH Tepio]; cTaHe BHUPIMIAILHUAM Uil MailOyTHHOTO yKpaiHChKOi MpaBOBOi jaepxaBu. OCHOBHUMH XK
BUKJIMKaMH OyayTh BiJHOBJICHHS TOBIPH MPOMAJSIH 0 CYJA0BOI CUCTEMH, OOPOTHOA 3 KOPYIIIIIEI, @ TAKOXK aaarTaIlis
3aKOHO/IABCTBA JI0 HOBHX YMOB. BaknuBy pounb y bOMY IpOILIECi BilirpaBaTHMe ITPOMaJsIHChKE CYCITIIbCTBO, SIKE Ma€E
CTaTH aKTUBHUM YYaCHHKOM KOHTpOIIO 3a pepopmMaMu Ta 3abe3nedeHHs M MPO30pOCTi AiSIBHOCTI OpraHiB BIIA/M.
3MilHEHHS B3a€EMOJIii MIX JEp)KaBoIO Ta aKTHMBHOIO YAaCTMHOIO CYCIUIBCTBA HE TIIBKHM 3MEHIIYE PU3MKH y3ypHaiii
BJIa]IM, aJie i 3aKJ1ala€ OCHOBH JUIS TIOBOEHHOI PEKOHCTPYKIIiT I€MOKPATHYHHUX IHCTUTYIIIH.

Bapro 3a3HauMTH, OI0 TOBOEHHHH €Talm pPO3BUTKY IIPABOBOI JepKaBH IMOTpeOyBaTUMe BIPOBAIKEHHS
MEXaHI3MiB TIEPeXiTHOTO MpaBocyaas. HasBHICTS TakUX MeXaHi3MIB, B IIEPIIy Yepry, 3a0€3MEeUNTh CIPaBEIINBICTD i
MIPO30PICTh Y PO3TJIII BOEHHHUX 3JIOYMHIB, BITHOBJICHHS CIIPABEIMBOCTI BIAHOCHO JKEPTB IIMPOKOMACIITAOHHX Ta
CHUCTEMaTHYHUX NOPYIIeHb IpaB oanHU [9] Ta (opMyBaHHS CYCHUIBHOI MTOBIpH A0 JEp>KaBHHUX IHCTHTYMIH.
BaxnmuBruMu 3aBIaHHAME Y IBOMY KOHTEKCTI € CTBOPEHHS HE3aJISKHUX CIITYAX OPTaHiB, CHEUiali30BaHUX CYJOBHX
IHCTaHIIIH, a TAKOXK PO3pOOKa Iporpam AJisl peadiiTarii )epTB BOEHHUX 3JI0YMHIB Ta iX COIIaIbHOTO BiJHOBIICHHSI.

Kpim Toro, mocrae mutaHHs BiJIHOBJICHHS 1HQPACTPYKTYPH Ta MPAaBOBOI CHCTEMH B IOCTPAXKIAIMX pEriOHaX.
Peinrerpatiist TepuTOpIH, SKi MOCTPAXKIAIM BHACITIIOK OOHOBUX JIili, Mae IPYHTYBaTUCS Ha KOMILJIEKCHHX MpOrpamax
BIJJTHOBJICHHSI MicuieBoi iH(pacTpyKkTypu Ta mpaBoBoi cucteMu. lle Bkiodae He nuuie (i3udHy BiIOYIOBY CYAOBHX
YCTaHOB, ajleé U BIPOBA/DKEHHS CHPOLICHHX MPOLEAYp IS PO3MISAY CIpaB, IOB’S3aHMX 13 3aXHCTOM MpaB
MOCTPAXKIAIUX TPOMaJIsH. BaXIMBUM acrleKTOM € HaJlaro/PKEHHsT KOMYHIKalii MiX JIep)KaBolo Ta HACENCHHSAM y LIUX
perioHax, o CIpUSATHME 3MIITHEHHIO JIOBIpHU 10 AEP’KaBHUX IHCTUTYIIIH.

Y KOpPOTKOCTPOKOBIH IEpCIIEKTHBI HEOOXITHO ITOCHIIIOBATH MAacIITaOHy MOJEPHI3alil0 Cy[iB, BKIIOYHO 3 iX
mudposizariiero (PO3BUTKOM OpraHi3allifHO-TEXHIYHOI CHCTEMH, M0 3abe3nedye (yHKIIOHYBaHHS EIEKTPOHHOTO
CyIOYMHCTBA B YKpaiHi — €auH0i cy0BOi iHpOpMAaIiHHO-TeIeKOMYHIKaIliiTHOT cucTeMHn), 3a0e3eueHHsIM He3aIeKHOCTI
CYZOBOI TUIKH BIIA/IN Ta BIPOBA/HKCHHAM aHTUKOPYIIIHHIX 3aX0MiB y CyAoBii cdepi. KpiM Toro, moTpidHO 3a0e3meunT
JOCTYIHICTD TPABOCYIUIS U HACEIICHHS, 30KpeMa, Yepe3 BIPOBaKEHHS Ta 3a0e3MeUeHHS HAJISKHOTO (PYHKIIIOHYBaHHS
OHJIAMH-TUIAT(OPM JUTSl 110/]a4i TIO30BHUX 3asB Ta MOUIMPEHHS 0e30ILIaTHOT MPAaBOBOI IOTIOMOTH.

Takox, i1 4ac TTOBOEHHOTO Mepioly 3HAUHOIO MPOOJIEMOI0 MOXKE CTAaTH MOJISIPHU3allisi CYCILIbCTBA, IO BUHUKIIA
yepe3 BOEHHI Nl Ta iX Haciimku. Hampukianm, 3MiHA COINadBHOTO CTAaTyCy THX, XTO BOIOBaB Ha ()pOHTI, mepeOyBaB
Ha JIepKaBHHX I10CaJaX Y Ha MPOMUCIOBUX MiIPUEMCTBAX, MOKE BIIOYTHCS LIBHALIE, HDK y 3BUYaiiHUX ymoBax. J{is
ii mojonaHHs HEOOXIHO 30CEPEANTHCS Ha 3MILHEHHI TPOMAJSIHCHKOTO CYCIIUIbCTBA, & TAKOXK HaJArO/KEHHI Jiajory
MDK PI3HHMH COLialIbHUMU Tpynamu. EdeKkTHBHOIO, Y IbOMY BHUITAJIKY, MOXKE CTAaTH MIATPUMKA IHCTUTYTIB Memiarii, sKi
CIIPUATAMYTb MUPHOMY BUPIIICHHIO KOH(IIIKTIB Ta 320€3MeUEHHIO COMiaIbHOI 3TypTOBAHOCTI.

Y mepcneKkTHBI BaKIMBOIO CKJIAJOBOI0 TAaKOXK CTaHE IHTErpalis MDKHApPOAHOTO JOCBily B Ipolec
pedopmyBaHHS mpaBoBoi aepkaBu. CHiBmpams 3 MDKHAPOIHUMH OpPTaHi3amisMH Ta I1HCTUTYIISIMH HE JIAIIE
CHpUATHME aJanTanii HaWKpamnX MpPaKTHK, ajieé W JOIMOMOXe 3MIIHUTH MDKHApOAHY MIATPHUMKY YKpaiHU SK
JIep KaBH, 1110 IIparHe BiNOBIigaTH CTaHIapTaM MPaBOBOI Aep)KaBH HABITH y CKIIAJHUX 0OCTaBHHAX.

BucHoBkn. Takum 4YHHOM, i1 TIOBOEHHOI'O BIJHOBJICHHS TMPABOBOI [epkaBH B YKpaiHi HEOOXIiTHO
peanizyBaTd 4iTKI UUISXHM, [0 BKIIOYAIOTh CTBOPEHHS MEXaHi3MIB IIEPEXiJHOTO0 TPaBOCYAJS, BiJIHOBJICHHS
iHQpacTpyKTypu Ta TIPAaBOBOi CHUCTEMH B IOCTPRXKIAJIMX pErioHax, OOpoThOYy 3 KOPYMI€l, 3MillHEHHS
IPOMaJITHCHKOTO CYCHIIBCTBA, @ TaKOX IHTErpalilo MDKHAPOAHOTO JOCBiAy. YcCi Il eJeMEHTH CHpPHUSITUMYTb
CTablIbHOMY PO3BUTKY Ta BiJIHOBJIEHHIO PABOBOI JIEp:KaBH B TIOBOEHHUIT NEPiOJ.
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Y cTaTTi NpeacTaB/eHO TEOPETUYHMUIN aHANi3 NOHATTA «400POYECHICTb CyAiB» B HAYKOBOMY BUMIpI Ta
CyA0Bil NpakTuLi. O6rpyHTOBAHO aKTyasIbHICTb AOC/IAKEHHA NUTAaHHA 40OPOYECHOCTI CyAiB, AKE € BAaXK/IMBUM i
HeobXiaHIM B byab-aKkuMiA Yac i byab-ae. MNepl 3a Bee, Lie NoB’A3aHO 3 3abe3neyeHHAM BEPXOBEHCTBA NPaBa,
CcnpaBes/IMBOCTI CYA0BMX PilleHb Ta AOBipU FPOMaACbKOCTI 40 cyA0Boi cuctemu. OcobnmBoi yBarn npobaema
notpebye B TUX KpaiHax, Ae BiAMIYaeTbCA HECTabiNbHICTb B GYHKLIOHYBaHHI Cy0BOi cucTeMn abo BUCOKUIA
piBeHb Kopynuii. O6rpyHTOBaHO, WO YeCHICTb Ta NpodeciliHa eTUKa cyaais nepebyBae B NpAMIN 3a1eKHOCTi

3 piBHEM 3aXMCTYy NPaB rpoMasH, Wwo Gopmye 3aranbHy NPaBoOBY KyAbTypy B CycninbCTBi. Po3rnaHyto
[06poYecHicTb cyaais B NONITUMHOMY KOHTEKCTI AK KPUTUYHO BaKIMBUIN acnekT GYHKLIOHYBaHHA
NpaBOBOI AePKaBU, OCKINbKM CyAAi BifirpaloTb OCHOBHY po/ib y 3abe3neyeHHi cnpaBea/IMBOCTI,
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